
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Universal Charge

the Petition

Plan,  Inc.

AFFIDAVIT OF MAITING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the  F isca l  Years  Ended 8 /3173 & 8 /37 /74 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Universal Charge Plan, Inc.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Universal Charge Plan, Inc.
ATTN: Milton J. Jacobson
211 Broadway
Lynbrook, NY 11563

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care aad custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper is
of the pet i t ioner.

is the petitloner
the last known address

Sworn to before me this
19th day of June, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?2?7

Juae 19, 1981

Universal Chat'ge Plan, Inc.
ATTN: Milton J. Jacobson
211 Broadway
lynbrook, NY 11563

Gentlemen:

Please take notice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnrission can only be instituted under
Articl-e 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

fnquiries concerning the conputatioa of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fi-nance
Deput! Commissioner and Coucsel
Albany, New York L2227
Phone lf (518) 457-6240

Very truly yours,

STATE TAX COM}IISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TA)( CCh4\4ISSION

ln the Matt€r of tlte Petitlon

of

UNTVERSAL CIIARGE PIAN, It\C. :

for Redetermination of a Deficienc.y or for :
Refund of Franctrise Ta< on Business @rporations
unden Article 9-A of tlre Tax Iaw for ttre Fiscal :
Years Hded A\rgiust 3I, 1973 and Augiust 31, 1974.

:

DrcISION

Petitioner, Universal CYrarge PIan, Inc., 2I1 Broadwatrr, l,lmbnook, Neir York

11563, filed a petitj-on for redetermination of a deficiency or for refurd of

franchise tax on busirress corgnrations urd;er Article FA of the Tac Lan for

ttre fiscal years ended Augrust 3I, 1973 and Arryust 31, 1974 (File lib. 20387).

A formal hearirg was held before Edrrard L. Jotrnson, Hearing Officen, at

ttre offices of tlre State Ta>c Ccnmission, T\rso I6rId Trade Center, tilq* York, Idew

York on May 18, L979 aL 10:45 A.M. Petitioner appeared by l,lilton J. Jaoobson,

president. The Atrdit Division appeared b1z Peter Crottlz, Esq. (Abratran Sclnrtrartz,

Esq., of cor.rrsel) .

ISSUES

I. Wlretlrer disallqamnce of interest expense irdirectly attri"butable to

subsidiarlz capital was proper.

II. Whether assertion of ta:< on subsidiarlz capital was proper, wtrene the

sulcject sulcsidia4' was on tlre verrge of insolvency arrd. was acUively engaged in

liquidaLixg its pontfolio.

FINDINGS OF FASI

1. O: July L4, L976, ttre Audit Division issued to pelitioner, Univensal

Ctrarge Plan, Inc., notices of deficiency asserting additional franqtrise tar<es

dne for fiscal years erded Augrust 3L, 1973 and Augrr:st 31, L974, as follcrnrs:
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Ttre deficiencies consisted of traio parts: (f) disallcnrance of interest ocpense

irdirectly attributable to srrlcsidia4' capital, wtrich o<penses wene $36,L24.97

and $211609.53 respectively, for fiscal years ended Augrust 31, 1973 ard August 31,

L974i Q) ta< on subsidia4r capital applied to DaIe Factors Corp. ' oorputed Sz

adding ttre vah-re of tlre subsidiarlr arrd loans or advairces to the rubsidia:ry2.

2. Universal Charge Plan, Inc. is a Nq^r York orporatj-on, ttre principal

busjness activiQz of wh:lctr is consurer credit financirg. Petitioner had interest

in five sr:bsidj-aries, including Dale Facbors Corp. (r'Dale"), a omercial

flnarrce ccmpany in vitrich petitionen held. 88 peroent of tJre voti:rg stocl<.

3. In 1971, the majon Nerar York banks witlr wtridr Dale had sedit lines

withdrerv ttre credit acscnnpdations. In ttre o<ercise of its txrsiness judguentr

petitioner elected to cause Dale to seII off its saleable trnrtfolio ard apply

the proceeds ttrereof to tlre bank debts. fn April, I97I, Dale eased o5:erations

ard. ccrmnenced, liquid,ation of its rron-saleable trnrtfolio, v#rictr process ontintred

through the years at issue.

4. The consolidated balance street for fiscal year ended Auqust 31, 1973,

whlch peLitioner sutrnitted with its corporation franch:ise tax retrnrt, irdicated

intercorporate loans and debts as follows:

ASSETS
Ioans - parerrt/subsidiaries

Universal Charge PIan, Inc.
Univensal Acaomt Senrie, Inc.
Univensal (trarge Senzice, Inc.
Dale Factors Corp.

FYE

8/3L/73
8/3L/74

$3,860.  82

INTEREST

$ 670.20
345.87

ild,IilM

TCEAIJ

$769,L97.A0
61r  865.00

107,169.00
30,500.00

ffi;73lm'



Ccnparable figiures fron ttre consolidated balance sheet for ttre fiscal year

erded Augir-rst 3Lt 1974 were as follorus:
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LIABILITIES AND EQUITT
ies

Universal credit lt{anagenent, Inc.
DaIe Factors Corp.
Wendel Food lvlanufacturing Co., Inc.

ASSEIS
Loans - parent/sr:bsidiaries

Univensal Charge Plan, Inc.
Universal Ckrarge Serrricer Inc.
Universal Credit l{anagement, Inc.

LIABILTTIES AI{D EQIJITT
ies

Universal Account Senrice, Inc.
Dale Factors Cor?.

$ 38 ,231.00
900,000.00
30,500.00

Fe6J-il0'6'

$768,222.00
4,494.O0

84,740.00
96,577K0-o

$ 52,456.00
805, ooo. o0

$857 ,456 .00

5. For ttre fiscal year erded Ar:giust 3L, L973, petitionen tpok a deduction

in ttre arnnrnt $425,000.00 for dividends paid by the folloring of iLs subsidlaries:

Universal Acourrt Sqrzioe, Inc., Universal Ctrarge Service, Inc. ard Univensal

Credit Managenent, Inc.; it also availed itself of an interest deductj-on in the

anount $981181.00. For the fiscal year ended August 3L, 1974, petitioner took

a deduction for dividends frcnr ttre aforsnentioned sr-rbsidiiaries in the arpunt

$3001000.00; ttre interest dedrrction for tlrat year was $62220-00-

CONCLUSIONS OF IAI{

A. Tfiat section 208.9(b) (6) of ttre Ta:< Lar,v provides ttrat entjre ret

inccrne of ttre corpora@ tacpayer sha1l be determined wittrout deduction or

orclusion of:

"in tlre diseetion of tlre til< od[nission, any dnount of interest
directly or irdirectly arrd arryr other arount directly
attsibutable as a carrying clrarge or otlrerw"ise to sulcsidiarlt
capital or to inccnre, gains or losses frcnr sulcsidiary capital."

This disallcnrvance preverrts ttre tapayer frcm reaping a double benefit, since

section 2}g.g(a) (f) allcnr,rs Ure corSnration to occlude inmne frcnr subsid:iar1t

capital.
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B. ftrat altlror.qh ttrere may have been ro "market value" for Dale, it does

not follot^r ttrat ttre sr-rbsidiaqz had no va1ue. Section 208.4 of the Tax Lary

specifically incluites wittrin ttre definition of subsidiaqr capital irdebtedness

frcnr sulosidiaries. Petitioner's ontention that it had rp election to sell,

but only to retain, its sr:bsidia4' is r-rnoonvincing. Petitionen had othen

al ternat iveSre.g. ' tocauset t rest r lcs id iaq l todeclarebarrknrytcyor toa l lcw

ttre sr-rbsidiarlz to default on its obligations; but petitioner ard Dalers

sister oortrnrations chose to make srlbstantial advanoes to Dale. Petitio[er's

adrrances to Dale are properly deened sulcsidiaqt capita.I.

C. lftrat since a portion of petitionerrs bon:crr,ring was used to make irwest-

ments in ard advarrces to its sulcsidiarlz Dale, a trnrtion of petitioner's interest

e>cpense was ttrus indirectly attributable to sulcsidiaqg capital. llatter of

World Wide Vollcsvragen Corp., State Tan Ccnnrission, April 30' 1974; !'latter of

Norton Co., State Tat @nnission, May 18, L973i Matter of Ter€oq' IItcJ' State

Tax Ccnnulssion, Decsnben 22t 197L. Petitioner did rpt produe rpr offer to

produce anlz evidence directly tracirq arry loan to ottrer assets of tlre corSroration.l

D. lIhat section 210.1(b) of tlre Ta:< la^r inposes a tax rpon that trnrtion

of LLre corSnrationr s sulcsidia4' capital allocated to ttris state. In aoord-

ance wittr ttre reasoning of Oonclrrsion of Law "8", slpra, and the statrrtory

definition of srlbsidiary capital, a tar pursuant to section 210.1(b) was

properly inposed upon petitioner.

E. Ttrat ttre petition of Universal Ctrarge Plan, Inc. is herebryz denied;

that ttre notices of d.eficierrqy issued ,Ju1y 14, 1976 are to be ncdified as

follcnps:

I- 
It is noted tllat the Audit Division ascri.bed to Dale a'value of zero.

Ttre allocation of indirect interest el<pense is acccnpHshed by rultiplyirg
interest elperlse by the follcnnrir,q ratio: value of sr:bsidiarlz assels (includirg
advances to sr,rbsidiaries),/value of , total assets. Petitioner's investment jn

its otLrer sulcsidiaries must be included in tlre dencrninabr of the aforsnentioned
ratio.
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(a) petj-tioner's investrnent in subsidiaries is to be included
in the value of all asseLsi

(b) petitioner's advan@s to DaIe mr.st be oonec-ted to
$769,197.00 for tlre fiscal year errded Augr:st 3L, 1973, and to
$768220.00 for ttre fiscal year ended August 3L, L974i

i"
and tlrat e>.cept as so nrdified, tkre deficiencies are jn all other respects

sustained.

DAtrD: Albarry, Nsr,r York STATE TA)( CrcN,$'ESSION

JUil 1e 1981
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STAIE OF NEW YORK

STATE TN( COMMISSION

In the ilatter of
o f

Universal Charge

the Petition

P lan ,  Inc .

AIT'IDAVIT OF }IAIIING

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Las for
the Fiscal Years Ended 8/3/73 & 8131174.

State of New York
County of Albany

. Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 2Lst day of Augtrst, 1981, he served the within notice of Decision by
certified nail upon Universal Charge PIan, Inc., the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Universal Charge Plan, Inc.
ATTN: Milton J. Jacobson
211 Broadway
lynbrook, NY 11563

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
tbe United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
21st  day of  August ,  1981.

addressee is the petitioner
rdrapper is the last knowa address

that the saiil
forth on said


